IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO 1265 OF 2012

DISTRICT : RATNAGIRI

Shri Rajendra S/o Moreshwar Kashelkar)

Occ : Service as Orthotic-cum-Prostl::tic)

Technician. working in the office of the )

Civil Surgeoa, Ratnagiri, }
Dist-Ratnagir1 415 639. }...Applicant
Versus
1. The State of Maharashtra )
Through Principal Secretarv, )
Public Health Department, )
Mantralava, Mumbai 400 032. )
2. The Diiector of Health Services. )
St. Georges Hospital Compoun:i. }
Near C.S.T Station. Mumbal. )

3. The Jo'nt Director of Health Se 7ices)

[Malaria]. Pune. }
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B The Deputy Duscctor of Heaith
services, Mumibal Cirele, Thavie.
Dist-Thane,

The Civil Surgeon,
wistrict Civil Hospital, Rainagiri,

Dist-Ratnagiri. j...Respondents

ik Vo Potbhare, Jeamed advocarte for the Appiicant.

st hranu S, Gatkwad, learned Presenting Officer for the
Kespondents.

CORAW : Shri Rajiv Agarwal (Vice-Chairman,)
shri R.B. Malik (Member) {J)

DAETE 1 03.02.2018

PR : Shri Rajiv Agarwal {Vice-Chairmun,)

ORDER

Heard Shri V.P Potbhare, learnea aavocate 1or
e Applicant and Smt Kranti S, Gaikwad, learned

rresendng Officer for the Respondents

This Original Application has peen tiled by the
appltcant,  who  was  appointed as  Orthotic-cuimn-
rrosthetic Technician (O.P.T) by order dated 18.2.1994

wioad hoc bhasis for a period of 29 days. He was given
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further ad hoc appointments of short duration. til he
was appointed on regular basis by order dated
30.4.1997. The Applicant is seeking condonation of
technical bhreaks in service prior to his regulay
appointment and to count that service for getting service
benefits.

.3 Learned Counsci for the Applicant argued that
the Applicant was initially appointed #s O.P.T on ad hoe
basis for a »eriod of 29 davs by order dated 13.2.1994
He joined service on 26.2.1994. He was continued in
service by giving short technical breaks till was regulariy
appointed bv order dated 30.4.1997 and joined on
regular basis w.c.f 1.5.1997. The Applicant submitted -
large number of representatlions to the Respondents that
his service from 26.2.1994 to 30.4.1997 mayv Do
regularized and technical breaks may be condoned.
However, no replv has been received. The representation
of the Applicant was forwarded by the Respondent no. <
on 8.4.2013 to the Respondent no. 3, who has raised
certain queries. The Respondents have, however. not
decided the representation. Learn>d Counsel for the
Applicant contended that in the circumstances. the
Applicant was required to file the prescnt Original
Application. Learned Counsel for the Applicant stated
that the Applicant has rvendered almost continuous
service before his service was regularized and therefore.

past service. mav be counted as regular scrvice Hv
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conaoning technical breaks Learned Counsel for tne
Applicant cited the judgmenis of this Tribunal dated
4.3.2018 1 O.A no 1284 of 2000 ardd other O.As, where
L: similar  circumsiances.  condonanon o technical
breas was granted o inte E.’_:ﬁi’)‘,{?"ﬁ.f‘il’,rﬁ,?itif_C Protessors in
overnment Medica! Colleges. Learned Counsel for the
Applicant  also relied on the judgment of the Hon.

sombay High Court it W.P no 2046/2010,

Learnied Presentng Offcer (.0} arguea on
benall of the Respordents thar the Applicant has jomed
Lovernment  servie:s on 1.5.1997. Belore  that e
Applcant was working on ad hoc basis from 26.2.1004 (¢
3041997, However, the Applicant was given ad hoc
appomtments for short periods with preaks in between
various spelis. The ad hoc appoimrmenis were not on 1ne
pasts o6 selection by he Regiunmal Selecrion Board. In fact
liie  Applicant wes a back dooc corant From  ihe
Aappomntment letters placed on recerd by the Applicant

himselr, b is clear that he was ot seiected ny following

orcers of the Labour Court.  Learned Presentng Officer
argulled that the jua,ment ot the Nogpur Bench of Hon,
sombay High Cours w1 W.P 2046/2010 was for teachers
wno were selected oo preper selcction procedure
[tough not as per recrultment rudes). The judgment

cannot be applied to the facis of the nresent case.
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S Learned Presenting Officer contended that the
Applicant has not cited any rule or G.R which will entitie
him to regularize his past service before he was given
regular appointment w.e.f 1.5.1997. Onlv in the
rejoinder, he has referred to Rule 30 and 48 of the
Maharashtra Civil Services (Pension) Rules, 1982,
However, those rules are not applicable in the present
case. The Applicant has relicd on the judgment of this
Tribunal dated 4.3.2013 in a group of O.As no 1284 of
2009 etc. There also, the past scrvice before reguar
appointment through MPSC were not ordered to be
counted for all service benefits. Only for the purposc of
annual increments and earned lecave, the past service
was ordered to be counted after condoning technical
breaks. Learned Presenting Officer argued that there 1s
no merit in this Original Application and it may b~

dismissed.

6. V/e find that the Applicant is secking benciit
of service for the period from 26.2.1994 to 30.4.1097
after condonation of breaks. The Applicant has placed
appointment orders for this period on record. First order
is dated 18.2.1994. which has becein issued for 29 davs.
From this order. it does not appear that the Apphcant
was selected through Regional Secilection Board. The
Applicant has also not claimed that his appointment was
made after folowing proper procedure till he was sclected

bv the Koniian Regional Subordiante Services Selection



- LA LD 20T s

poard. A copy of tho setection letter ny the Board datea
4LI99T7 as at Exhibit O (p. 33 of the Pupe Boek). The
Applicant was appoinied on regular basis by order dated
3041997 and  joined  on 1.5.1997.  All carlier
appomuments were without joliowing proper procedure
and he was ObviloL.lsly a wacwk deoor entrant. sSuch
scrvices, cannot be counted for grant of service henefits,
Judgment of Hon'ble High Court in W.P no 2046/2010C 1s
not applicable in tie present case, as the petitioners m
tiat Writ Petition  were seiected ihrough a selection
process in which all eligible candidates could have
partcipated. Hon'ble High Court held that they were ot
vack door entrants. Howewor, for the period trom
20.2.1994 10 50.4.1997, the Applicant was undoubtedly

a hack door entrant

In the afficavit in reiomaer datea §.8.2014, the
Appicant claims that after his regudar selection, his past
service can be countled in tertis of Rule 30 and 48 of the
Maharashira Cwil Bervices (Pensicn: Rules, 1982, Rule
+3 18 regarding cordonation of aitersuption in service,
winle Rule 30 is 1e arding vommencernent of qualifying
service. The qualifying service under this rule means
service o1 appomtment on regular vasts. Tae Applicant
wug  appointed on regular hasis w.ef 1.5.1997. The
aa  hoc service prior ro that caanor be counted as
commencement of « valifying service. Even under Rute

7

33, only  tempors.y service  after  proper  selection
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procedure,can be counted. In short, the Applicant cannof
be held eligible to count his service before regularization
for pensionary purpose. It is true that this Tribunal in
O.A no 1284 of 2009 and other O.As have granted
codonation »f technical breaks, annual increments and
earned leave for the period of service before regular
appointment. The Applicant is, therefore. chgible for

these benefits and nothing more.

3. Having regard to the aforesaid facts and
circumstances of the case, the Respondents are directed
to consider the casc of t(he Applcant for condonins
technical breaks and grant benefit ¢¥ annual increments
and earned lecave for the period irom 26.2.1994 fto
30.4.1997. This Original Application is allowed in above

terms with no order as to cnsts.

VL
e : : SR S
{(R.B. Malik) ‘Rajiv Agarwal } -
Member {J) Vice-Chairman

Place : Mumbai
Date : 03.02.2016
Dictation taken bv : A.K. Nair.
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